i

11
12
13
4

Thi £

i
14
I
|
27
29
24

25

20
2!
1K

417

|
324

HSTATE OF  MOMNTAMS
REFORE THE BOARD OF PERSONHEL APPERLS

i TUEE HATTET OF UNFATE LAROR PRACTICE MO, 22-H1:
TOWHSEND BREUCRTISY ARSOCTRTIAON,

Complathant.

HETADWATER SOUNTY 520001,

'
¥
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|
= ¥Ri= | FINAL ORDER
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DESTRICT W, T, i
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lefendant,
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Wi exceptlons baving beon filad, pursusnt to ARM. 24.76:216,
Ed the Pindings of Fact, Conclusions of [bw and  Rocommanded
Order iscuad aon March 14, 1362 by Hearing BExanliner dack- E.
Callicimr
THEREFORE, this Poard adoprs thiak Reccmmended OrdeE ln this

naktor ag fcs FIRALL GROER.

DRTEN thimgs dny of April, 1983,

UOAED OF PRISCHNIEL APPZALA
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CERTIFICATE OF MAILING

The untorsionad does ocorbify that s tTue and sarrect oopy
of thins docunant was mailed fo the following on - Ele 28 day
of April; 1082: :

Emilia Loring

HILELEY L LOHING, IP.C.
121 dth Strest Horth

Oreakt Pallm, M1 SG408

Ciaclwick B Smdieh
Grith Low Firm, P,C,
Boi¥, Dox B04

Halena, M7 53624
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: RTATE OF MONTANA i
HEFUAE THE BO&RD OF PERSONNEL AFFEALS

2 IN THE MATTER OF UNFAIR LABOR PRACTICE MO, 22=l:

* TOWNSENT EDUCATION ASSOCIATION )

4 Corplalnant, ::: FINDINGS OF PACY,

i e :=: C'!:IHELU:.:I.EH OF LW

U BROAUWATEN COUNTY SCHOOL t e S

= | DIETEICT HO. 7, r

8 Defendantk. ]

- Mo ECE R RN @ Mk hA R &k ko

- 1. INTEODUCTION

1 an May 20, 1801, Copplainant Eiled an wunfair labor

in practice charge dlleqing Defendant had violated meaction

'K 39-31-401(5) HCA by refusing to arbitrate a contract grievince,
i Netandant dented thot 1t had committed any violatleon. A&t a

ik pre=hgaring conference held on Gotober 19, 1881 the parties

vk agreed to attenpt Lo stipulate to the relevant fects invalved,
i A Ebipulation and brisfing schedule woere filed on Decenbar

1l L7, 1981, The Last brief was £iled on February 4, 1o@2.

[ Complainant is represented by He. Emilie Coring, Defendant
- by Mr. Chadwlek Smith.
o 11, [SEUES
o The fesues listed below are those stipalated to by the
a3 partios;
iz L. Whathat Lle Woard of Personnol Appeale bas jurisdiction
i of the sebjoct matber slated in the: charge or complatint
5 filad herein and whether the charge and khe preceding ehtipulation
a7 of facks slate an witair labor practice charge under cection
i 39-31=401(5) HCA.

i 23 Whether the son-renswal of a non=tenure teacher's

30 teaching contract is a grievance as defined in the collactive
— hargaining sgresnsnt,

52 3, Whiather the collective bargrining agreament provides
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far the binding arbiteation of grievances.

4. whether the defendant gpchool board may submit to
binding arbitration the metier of possible violation ol the
dus process clause of the esllective bargaining agreement in
Lhe non-renewal of noo-temire teacher Donna Downag' Lenrhing
contract,

b, Whether submiesion to puch achitration is an
uniaWiful delegation of the school boerd's lowful power, doty
and obligation.

LT, EACTS

The following facts were etipuluted to by the parties:

L..  Tha Towneend Education Asscclotion, affiliated
with thie Montana Ediucation Association is the doly recegnlized
exclufive representative for collective bergatning af the
Faculby employed by defendant An the Townsend schools,

23 Defendant, Broeduater County School District W7, o
body corporate of the State of Montana, opernter the alameiilary
gchool 1n Townsand, Montana.

3. The parties have a collective bargaining agresnent,
Exhibit A,

4. 0n March 10, 1981, the Hoard of Trustees of the
defendant voted unanimously not to reoew the teaching centract
of Donnia Downs for the 1981-1943 cchool vear because *a
better teacher can ba ohtained," Doona Powns was pregent at
the meeating; having besn notified by letter that the wBattar
of ber re-election for the 1981-82 school year would be
detorminsd st that time, BExbibit n.

5. Donna Downs, a mon-tenure tedcher in the elensntary
school, was notified on Mareh 11, 19481, that her teaching
contract would net be renswed for 19a01-02, Exhibit o,

k. Downs reguested the reasons for the noo-renewal on

March 19, 1981, Exhibit 0.




: 7. guperintendent Enodel, o behalf of dofendant,
g supplied the reasoiu on March 20, 1961, Exhibik E.
4 g An alleged golevance was filed on March 2o, 194)
1 by the Townsend Education Apsocistion on behall of Donna
- Downs, ExhIBIC F.  The matter wag hasdied by Sean Mathews,
i an MEA skaff represenbabive.
s 2. Both the Principal and the Superintendent said tho
g ralief roqueated; issvance of a contract for 1981-19063, wag
a nob o decigion they could make.
- 1. oo April 7, E981, the Roard reaflflsmed {ts decision
o of March 1o, 1981, Exhibit G,
1z 11. On April 15, L98l, tha MEA requested a ligt of
i arbilratocs from the Beard of Personnel Appeals, Exhibit H.
o 1Z. On ppril 21, 1961 BEA Adminictrator Jensen supplicd
s b lick of arbltretors, Exhibit 1.
= 13. oOm April 22, 1981, Superintendest EKoodel, on
v defendant's bohalf, reguested the 3FA to lgnore the request
M for arbitratars, Exhibit J.
ii 14. The defendant refused and refuses to submit tle
== alleged grievamnce to arbitration.
. 5. On May 20, 1981, the Townsend Edication hssociating
20 filed unfair labor practice charges with the Board of Persohonel
i Appealy, alleging the refusal of the defendant to strike
o nanes (eom Lhe 1ist of arbitrators gubmktled by the Board of
BE Personnel Appeals or Bo pubmit the mattor to arbltratfon was
ik & refusal oo bargain in good faith.
wy 16, On June 2, 14881, Robart W, Jeneen, Administrator
i of the Perponnel Appeals Divisian of the Dopartment of Labor
i1 and Industry of the State of Montna sotified the Superintendent
b G Schwaln at Townaend by letter a8 Tollows:
Althoigh there 18 no specific statutory adthority for
+] our involvement in this kind of activity, we atfer the
08 Gervices I1n an effort to help partics resolve [els
——jT
Ehikas 1
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differences. We have no anthority to enforon the

utilitulinn_nf the lista nor do we take n position on

Lhe appropriatendgss of the liste when requeeted by only

one party. We assune the partiee jolntly decide whether

to naeg listis or not,
fee Exhibit K.

E7.Bm Junia 29, 1981, the defendant [iled an Anower
donying the unfair labor practice charges and ralslng the
1nues bigted alove.

1w, DR TN TON

The stipulated fects acknowledged the exletence of a
collective bargaining agreament belween the parties and
teferred to axhible "A.® For the coovendence of the reader
the bwoe provieions of the contract relevast here are quoted

Lelow:

ARTICLE IV, TERCHER RIGHTS. . . 4.2 Mo tescher shall

be disciplined, reprimanded, reduced im ronk or conpensa-

tion, discharged, or deprived of any professional

advantage withoul due process, Any such aueertion by

Lhe: Hoard, or any agent ob representative thoreof shall

be subject to the grlevence procedurs hereln sel forth,

ARTICLE V1, ORIEVANCE PROCEDUME . . _ .4 Frocedura . .

. F. Level Four. 1f the griavance hag not Leen satisfac-

torily resolved atb the Third Level, the grisvance nmay

ba Filed with the DBaard of Personnel Appeals,

A muaber of lesues were raleed by the parties in their
alipulation; howsver, whether most of them should be nddressad
dapandy on whether the parties' collective bargainisng agreenent
provides For final and binding grievance arbitration,

1f the contract compels the parties to settle their
differences by submitting to arbitration, then n rofuosal to
do s 18 tantemount to a refusal to bargin i good Faithoand
Le an unfair labor praciice dndsc 39-31<40l{5) MCA. Cily aof

Livingsten . Montana Counckl Mo. 9, AFECNE, 174, Mont, 421,

7L P. 24374 (19%7). ‘Therafore, 1t Lo necessary to examine
the contract to delermine wvhethor it provides for final and
binding griavance arblbteration.

The collective bargainlng agresment in Lhe present case




: dops not contaly a “standard® arbitration provision, After
p listipng in Article IV certain actions by the emplover which
1 miy not he taken withoul due process, the contract goed on
A Lo provide Ehat agsertions to the contrary by the echool
= poard will be subject to the grievance procedurs. The
i grievapce procedure is comprised of foir levela. Level ane
B requires that the toachar with the grievance discuss it witl
8 the principal. Level two provides that It may be referrod
o to the Superintendent whe will arrangs for a hedrlng with
" the teacher andfor the assoclstion. AE level two the pariies
01 have the right Lo be represensted snd te cull vilnesses,
o afler which the Superintendsnt must provide hie wribben
= decldlon and tha roagons therefore to the asspciation.  AC
' ioval Clires Lhe grievance 1a to be filed with the school
o board where the parties, their represeotatives and the
Vit Superintandent mesk with the board or its designeted commit-
i tee to resolve Lhe matter. Level four provides thal Lhe
ik grievancs may bo filed with the Bodrd of Parsonnel Appoals
1 fE°de ia not resolved at level Lhree.
- Complainant argues  that the final slep in the contract
®1 grievanch procedurd cefleécts the parties intent to 'obtain w
3 List af arbitrators Crom Lhis Hourd because, 1t is urged,
5 that 18 bthe ooly interpretation of the clavse that makes any
g tenEe.  In @lfect this board s asked to read intas the
g language: af the contract & final and binding arbitration
il Peguirement. Howewver, Lhero ara other copoclusions wliich one
uq conld logically drad from resding the agracment,
. The parties wmay woell Dbave Chouglt that Lhe Board of
ay) Ferponoel Appeals had jurisdiction, that when the grievance
0 wiae Filad a medistor or foot=finder would be sent in to
41 aEsiet the partles in reselving their disputs, or that thay
08 could bestow jurledictien on the Boacd, The nuher of
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i possibdlities as to what they may have intended is lindted
= oniy by the anount of tine one spends engaging in spocila-
1 Lron.  The languages wsed cowld aleo have beéen the result of
p & bargaining coppromliss whers tiwe toachers settled Far
A gongthing less tbhan arbitration as the guid pro guo for
8 sonething elee; qredter wages, for exanple. In any case,
A abganl a clearer provislon on Lhe subject, 1 cannot read
Wl arbitration into the procedure. ‘The abrence of the words
0 "arbitrate" or Yarhitration" could lead nnn to conclude Lhat
10 the omiggion wus by design, Any other interpretation would
11 deem Lo guggest That one party, or both, did not know the
12 glgniFioance of a clearly stated arbitration clauss.,
1% Elnce there ic nothing in the stipulsted facts to
14 indicate the partlee intended to arbltrate their diffecences
i during the term of the agreement, | conclude there Was no
i obligution on the part of Defendant to participate Ln an
17 arbltration procesn: The collective bargaining poreamant
18 does not provide for the ﬂL‘hiI:r:_a':J.uu Gf grisvaonoes: therecfore,
D Lhe refusal by Defendant to submit the matter to an arbibrabar
[ Wwad not & failure bo bargsio in good faith,
@1 Having found that the stipulated faclks do nob state an
o unfair Llabor practice because the contract dees not provide
5 For the arhitration of grievances, it 15 pobt necessary to
ag addraga Lhe guiestions ralssd in lssues Hos. 2, & and 5.
us W. PONCLOSTON OF LAW
gt Defondant did nob viclate 39-31-401(5) WCA by relueing
s | to gubnilt tle contract dispute te arbdtration.
i VL. RECOMMENDED GIDER
ug There being no violation Found, this unfair labor
i practice chatge 15 disnissed,
1
A2
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i ROTICE
Exceptions to these Findings of Fact, Conclusfion af Luw
and Hecommended Order may be filed within twonty daye of Ele
date of serviee.  1f no exceptions ere filed within stoh
Lime, ths recommendsd order shall becops the final order of
the Board of Personnel Appeals. Exceptions ahould be addresoed
to the Board of Personnel Appeals, Capitol Station, Helena,

Montana 5943480,

Dated this ﬁéﬁ day of March, |9BZ.

ZOARD OF PERSCHYEL AFPEALY

M reite—

earing Exanlner

CERTLFICATE OF MAILING
The undersigned doee cectify that a trie and correct

copy af this doctnent wae nailed to the following on Elae

ghwﬁduf of "..T"",.-f.f”,-;?_.ﬂ. R 11

Emiiie Tarin

Ritley & Loclng, 2.0,
AlLorneys At Law

131 4th Straet Horth

Greal ¥alls, Monbana NnE

Chaduick ., Smlth
Amith Law Figm, B.C-
E.0. Box &g

Eolena, Manbang S9601

T
Falul: G/7 T, c ?Lﬁgﬁ,iw




